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REMARKS

Summary

Claims 4-8, 10-20 and 22-44 were pending. Claims 4, 5, 8, 10-12, 29 and

30 have been allowed. Claims 39-42 were rejected. Claims 6, 7 and 13-20 had

previously been withdrawn in response to restriction and election of species

requirements. Claims 22, 35-38 and 43-44 have been withdrawn by the

Examiner. The present amendment cancels Claims 6-7, 9, 13-28 and 31-44,

without prejudice. The claims remaining constitute those claims allowed in the

Office Action of May 21 , 2004.

Also, regarding this application's filing date, the Office of Petitions granted

a filing date of April 12. 2001 in a decision mailed on January 24, 2002, a copy

of which is enclosed. However, the Patent Office correspondence does not

reflect the granted date.

Conclusion

The pending claims, 4, 5, 8, 10-12 and 29-30, being all of the claims

allowed in the present Office action, place the application in condition for

allowance.

The Examiner is respectfully requested to contact the undersigned in the

event that a telephone interview would expedite consideration of the application.

Anthony P. CuWis, Ph.D.

Registration No. 46,193

Agent for Applicants

BRINKS HOFER GILSON & LIONE
P.O. BOX 10395

CHICAGO, ILLINOIS 60610

(312) 321-4200

4



V
BRINKS HOFER GILSOU & LIONE

/{/BRINKS HOFER GILSON & LIONE
<g/?.0. BOX 10395

y CHICAGO IL 60610

S\ I. Mii;i) States P.vir.M' wn Trademark Oitice

Paper No. 5

COPY MAILED

JAN 2 4 2002

Commissioner for Patents
I* ted States Patent and Trademark Office

Washington. D C, 2023 1

www uspto gov

In re Application of
Nishiyama et al

Application No. 09/834,085

OFFICE OF PETITIONS

DECISION GRANTING
PETITION

Filed: April 12, 2001
Attorney Docket No. 9281-3943

This is a decision on the petition filed July 30, 2001, requesting that the above-identified

application be accorded a filing date of April 12, 2001, rather than the presently accorded filing

date of April 1 1, 2001. The petition is properly treated under 37 CFR 1.10(d).

Petitioners request the later filing date on the basis that the application was deposited in Express

Mail service on April 12, 2001, pursuant to the requirements of 37 CFR 1.10. The petition is

accompanied by a copy of Express Mail label No. EL677509309US showing a "date-in" of April

11, 2001. The same Express Mail label number is found on the original application papers. In

addition, petitioners submitted (1) a copy of their Express Mail Log for April 12, 2001 that

shows a package bearing Express Mail label EL677509309US was mailed on April 12, 200 K(2)

the firm's docket entry card with April 12, 2001 listed as the date of entry in Express Mail, and

(3) a United States Postal Service (USPS) on-line shipment history showing April 12, 2001 as the

date of deposit in Express Mail.

A review of the Office's USPS Express Mail Information Database reveals that a package with

Express Mail label EL677509309US affixed thereto was accepted by the USPS on April 12,

2001.

Paragraph (d) of 37 CFR 1.10 states that:

Any person filing correspondence under this section that was received by the Office and

delivered by the "Express Mail Post Office to Addressee" service of the USPS, who can

show that the "date-in" on the "Express Mail" mailing label or other official notation

entered by the USPS was incorrectly entered or omitted by the USPS, may petition the

Commissioner to accord the correspondence a filing date as of the date the

correspondence is shown to have been deposited with the USPS, provided that:

(1 ) The petition is filed promptly after the person becomes aware that the Office

has accorded, or will accord, a filing date based upon an incorrect entrv bv the

USPS;

(2) The number of the "Express Mail" mailing label was placed on the paper(s) or

fee(s) that constitute the correspondence prior to the original mailing by "Express

Mail"; and

(3) The petition includes a showing which establishes, to the satisfaction of the

Commissioner, that the requested filing date was the date the. correspondence was
deposited in "Express Mail Post Office to Addressee" service prior to the last

scheduled pickup for that day. Any showing pursuant to this paragraph must be

corroborated by evidence from the USPS or that came into being after deposit and
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within one business day of the deposit of the correspondence in the "Express Mail

Post Office to Addressee" service of the USPS. Any statement submitted in

support of such a showing pursuant to this paragraph must be a verified statement

if made by a person other than an employee of the USPS or a practitioner as

defined in s 10.1(r) of this chapter

A grantable petition under 37 CFR 1.10(d) must include "a showing which establishes, to the

satisfaction of the Commissioner, that the requested filing date was the date the correspondence

was deposited in "Express Mail Post Office to Addressee" service prior to the last scheduled

pickup for that day." In addition, the showing "must be corroborated by evidence from the USPS
or that came into being after deposit and within one business day of the deposit of the

correspondence in the 'Express Mail Post Office to Addressee
1

service of the USPS."

The petition filed July 30, 2001, is accompanied by the corroborating evidence required by the

rule. Accordingly, the petition is granted .

No fee has been or will be charged in connection to this petition.

The application is being returned to Office of Initial Patent Examination for correction of the

filing date to April 12, 2001 and the mailing of a corrected filing receipt.

Thereafter, the application will be forwarded to Technology Center 2600 for examination in due

course .

Any inquiries related to this decision should be directed to the undersigned at (703) 308-6712.

E. Shirene Willis

Petitions Attorney

Office of Petitions

Office of the Deputy Commissioner
for Patent Examination Policy


